
An Overview of the Latest 
Medicare Marketing Rules

Presented by:
Mike Smith, President, The Brokerage Inc.

Justin Reinig, Vice President, Oberlin Marketing



The information herein should not be construed as legal or tax advice in any way. 
Regulations, guidance and legal opinions continue to change. The preparer has 

gathered public information and has attempted to present it in an easily 
readable and understandable format.  Situations vary, technical corrections and 

future guidance may vary from what is discussed in the presentation.

This is meant for informational content only.  The presenter makes no warranty 
of any kind concerning this information.  You should seek the advice of your 

attorney or tax consultant for additional or specific information.

This presentation is not to be duplicated or distributed.
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between many carriers, brokers, and clients 
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• NABIP has a page under our “Medicare 
Portal” with links to:

• All NABIP’s comment letters
• The final rules themselves
• CMS guidance and clarification
• Summaries of the rules from our 

Washington Update newsletter
• Relevant podcast episodes with 

detailed discussion

Medicare Marketing Rule Resources



Agenda

• General summary of 
marketing requirements

• How agents are 
impacted

• New Medicare 
marketing final rule

• Compliance FAQs

• NABIP concerns and 
advocacy

• FAQs



Why Are We Here?

Increase in Medicare misleading marketing claims 
from 15,500 in 2020 to more than 39,000 in 2021



Final Rules - Call Recordings

•Medicare Marketing Rule #1: 
• https://www.federalregister.gov/documents/2022/05/09/2022-09375/medicare-program-

contract-year-2023-policy-and-technical-changes-to-the-medicare-advantage-and 

• Medicare Marketing Rule #2:
• https://www.federalregister.gov/documents/2023/04/12/2023-07115/medicare-program-contract-

year-2024-policy-and-technical-changes-to-the-medicare-advantage-program 

•Medicare Managed Care Manual
• 40.1.3 Enrollment via Telephone (p. 59)
• CY2021 MA Enrollment and Disenrollment Guidance (cms.gov)

https://www.federalregister.gov/documents/2022/05/09/2022-09375/medicare-program-contract-year-2023-policy-and-technical-changes-to-the-medicare-advantage-and
https://www.federalregister.gov/documents/2022/05/09/2022-09375/medicare-program-contract-year-2023-policy-and-technical-changes-to-the-medicare-advantage-and
https://www.federalregister.gov/documents/2023/04/12/2023-07115/medicare-program-contract-year-2024-policy-and-technical-changes-to-the-medicare-advantage-program
https://www.federalregister.gov/documents/2023/04/12/2023-07115/medicare-program-contract-year-2024-policy-and-technical-changes-to-the-medicare-advantage-program
https://www.cms.gov/files/document/cy2021-ma-enrollment-and-disenrollment-guidance.pdf


Implications of Medicare Marketing Final Rules

• Last year’s final rule requires agents to record 
telephonic marketing conversations with beneficiaries 
beginning October 1, 2022.

• Since the first rule was released, it has been clarified 
that recording requirements only apply to “sales, 
marketing and enrollment calls.”



Implications of Medicare Marketing Final Rules

• The recording requirement applies to all agents who enroll 
beneficiaries into new plans, whether they are current or new clients. 

• Online applications that agents walk through with their clients are 
also subject to recording

• Agents must disclose to beneficiaries the plans they sell and that 
beneficiaries “can obtain complete Medicare options/information 
from 1-800-MEDICARE, SHIPs or Medicare.gov.”



Definition of TPMO

Third Party Marketing Organizations 
Defined as: “organizations and 

individuals, including independent 
agents and brokers, who are 

compensated to perform lead 
generation, marketing, sales, and 

enrollment related functions as a part 
of the chain of enrollment (the steps 

taken by a beneficiary from becoming 
aware of an MA plan or plans to 
making an enrollment decision). 



NABIP Concerns - TPMOs

▪ NABIP noted that the scope and structure of the proposed 
definition of TPMOs would inadvertently affect independent 
agents who perform legitimate marketing of their services.

▪  Such a broad definition applies the new requirements and 
restrictions to virtually all professionals who assist Medicare 
beneficiaries with their coverage and enrollment needs.



Overview of the CMS 2024 Policy and 
Technical Changes for Medicare 

Advantage and Prescription Drug Plans

Note: Most of these changes take place 
October 1, 2023, for marketing plans for 2024.



Educational and Sales Events

▪ No sales events may take place within 12 hours of an educational 
event at the same location

▪ You may not set future marketing appointments or collect a Scope 
of Appointment (SOA) at educational events

▪ Business Reply Cards (BRC) and Permission to Contact (PTC) are 
permitted to be collected at educational events!



Scope of Appointment

▪ Agents must obtain a scope of appointment no less than 48 hours 
prior to presenting and enrolling a beneficiary into a plan.

• SOAs are considered valid until used in the presentation of a plan, or 
for 12 months from the signature date, whichever comes first.

• There are two exceptions to the 48-hour rule:
1. The 48-hour rule is waived if a beneficiary is in the last 4 days of 

their enrollment period or
2. If they are an in-person walk-in appointment



Door Knocking

• CMS upholds the prohibition on unsolicited contacts 
for MA & PDP products.

• CMS has finalized that a BRC or PTC form does not 
constitute permission to show up unscheduled at a 
beneficiary’s home

• Agents may only show up at a beneficiary’s home 
with a scheduled appointment.



48-Hour Rule

▪ A ban on agents conducting a sales and/or enrollment meeting with a 
beneficiary within 48 hours after a beneficiary’s consent. 

▪ Exceptions to this rule include: if the 48 hours is during the end of an 
election period, if the beneficiary voluntarily walks into an agent’s 
office. 

▪ NABIP was able to secure these exceptions.  Initially, the proposed rule 
did not allow for any.



Disclaimer Statement

The new Medicare marketing rule also includes:

▪ A requirement that agents disclose to beneficiaries the number of 
plans that the agent sells as well as a requirement for agents to 
inform beneficiaries that they “can obtain complete Medicare 
options/information from 1-800-MEDICARE, SHIPs or Medicare.gov.”

▪ NABIP was able to get CMS to simply require the agent state the 
number of plans they offer instead of the name of every plan.



More on Disclaimers

• CMS is requiring all TPMOs (including agents and brokers) to disclose 
on their website and in the first 60 seconds of each phone call

• Agents were initially required to say: “We do not offer every plan 
available in your area. Any information we provide is limited to those 
plans we do offer in your area. Please contact Medicare.gov or 1-800-
MEDICARE to get information on all your options”

• The newest regulations offer two disclaimer options after NABIP 
informed CMS some agents do offer every plan available in a 
beneficiary’s area



More on Disclaimers

Disclaimer options:

1. “We do not offer every plan available in your area. Currently we 
represent [insert number of organizations] organizations which offer 
[insert number of plans] products in your area. Please contact 
Medicare.gov,1–800–MEDICARE, or your local State Health Insurance 
Program (SHIP) to get information on all of your options.”

2. “Currently we represent [insert number of organizations] organizations 
which offer [insert number of plans] products in your area. You can 
always contact Medicare.gov, 1–800–MEDICARE, or your local State 
Health Insurance Program (SHIP) for help with plan choices.”



Pre-Enrollment Checklist (PECL)

The new Medicare marketing rule also includes :

▪ A requirement for agents to “ask a standardized list of questions that 
address a beneficiary’s healthcare needs, current providers and 
prescriptions” prior to enrolling a beneficiary into a plan

▪ A requirement that agents provide a PECL to prospective enrollees, 
which would include the effect on current coverage if the beneficiary 
changes plans

▪ For telephonic enrollments, agents would be required to thoroughly 
review the pre-enrollment checklist with prospective enrollees prior to 
completing enrollments



Pre-Enrollment Checklist

▪ Where will this “standardized” list of 
questions come from: Carriers? CMS?

▪ What specifically must be included in 
the checklist?

▪ Still waiting on official guidance



Use of Medicare 
Logos/Language

• The new final rule also prohibits 
advertisements that “do not mention a 
specific plan name and use Medicare 
logos or language in a way that could 
mislead and confuse enrollees into 
believing that the ads come from the 
government.”

• CMS will require prior authorization to 
use certain marks or assets, including 
the image of the Medicare Card



Marketing Materials

• TPMOs must get approval from carriers prior to submitting marketing 
materials in HPMS

• Marketing material cannot advertise benefits in areas they are not available

• Marketing materials cannot advertise beneficiary savings based on 
comparisons to an uninsured individual

• Benefits mentioned in materials must mention specific benefit amounts 
and identify the plan(s) offering them

• Plans represented by marketing materials must be listed on the material



FAQs for Compliance

▪ Are Zoom calls and conversations through other virtual platforms required 
to be recorded?

▪ Yes. Zoom calls and other calls using virtual presence technology between 
a Medicare beneficiary and an agent must be recorded. 

▪ Does the requirement to record calls apply to in-person interactions?

▪ No. CMS does not require recording of in-person interactions. 



FAQs for Compliance

▪ Are there exceptions to the call recording requirement if a beneficiary refuses to 
be recorded?

▪ No. There are no exceptions to this requirement. If a beneficiary declines to be 
recorded, the call must end.

▪ Who is responsible for retaining the recordings of calls between TPMOs and 
beneficiaries?

▪ CMS holds plans responsible for making sure that the recordings of calls between 
TPMOs and beneficiaries are recorded and that the recordings are maintained.



FAQs for Compliance

▪ Many smaller agents/brokers do not have the infrastructure to record conversations, 
placing them at a severe disadvantage. Is there flexibility is there for smaller 
agents/brokers?

▪ CMS is treating all agents and brokers the same. Smaller agents and brokers are not 
exempt from any requirement based on size.

▪ Outside of calls, where should the disclaimer be included?

▪ CMS requires the disclaimer to be included on an agent’s website and “in any 
marketing materials, including print materials and television advertisements, 
developed, used, or distributed by the TPMO.”



FAQs for Compliance

▪ Is the disclaimer required on materials created by the plan for a broker to use and 
distribute to Medicare beneficiaries?

▪ No. If the document was developed by the plan (e.g., Summary of Benefits) and the 
agent is using exactly as provided by the plan, the disclaimer is not required. If the 
agent alters the document, the disclaimer will need to be included.

▪ If I am a captive agent and only work for one plan do the recording and disclaimer 
requirements apply to me?

▪ Yes, they apply to all TPMOs, included independent agents and brokers, regardless of 
how many plans you work with.



NABIP Concerns



“Broker Bill”

▪ During the previous Congress… Senators Mike Rounds (R-SD) and 
James Risch (R-ID) introduced a bill that would exclude independent 
agents and brokers from the marketing call recording requirements in 
the Medicare Marketing Rule (S. 5149).

▪ The bill would also exclude agents and brokers from any future 
Medicare Advantage or Part D recording requirements.

▪ NABIP is working on reintroducing a similar bill in the 118th Congress!



NABIP Medicare Resources

▪ Medicare Web Portal
▪ Compliance
▪ Legislative news
▪ Newsletters
▪ NABIP Medicare brochures
▪ FMO Council
▪ Medicare Advisory Council
▪ Medicare Summits

NABIP is the only trade organization representing 
professional agents and brokers who work with 
Medicare beneficiaries and Medicare products. 

A long history of working on Medicare issues on 
Capitol Hill has resulted in strong relationships 
with legislators. 

In addition, growing influence with CMS makes 
NABIP your valued choice for advocacy and 
professional development!



NABIP Medicare, Medicare Advantage, Compliance 
Requirements Certification

• NABIP’s PY2024 Medicare, Medicare Advantage and Compliance Requirements 
Certification will be available to purchase for just $100 on June 21.

• The cost includes free CE credits (up to 8 credits awarded), the convenience of a 
private online library accessible 24/7 with easy navigation and access to NABIP's 
Live Student Services Help Desk.

• NABIP’s certification is written by agents for agents. 



Questions?
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